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Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Housing (Scotland) Bill.  This 
Memorandum describes provisions in the Bill conferring power to make subordinate legislation 
which were either introduced to the Bill or amended at Stage 2.  The Memorandum supplements 
the Delegated Powers Memorandum on the Bill as introduced. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

PART 2 – REGISTERED SOCIAL LANDLORDS 

Section 24(2B)(a) – Power to amend purposes, objects and powers in relation to legislative 
registration criteria  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

2. Section 24(1)(b) of the Bill as introduced provided that Ministers may, by order, set 
criteria for bodies to be eligible to be included in the register of social landlords.   

Stage 2 amendment 

3. During its Stage 1 scrutiny, the Subordinate Legislation Committee considered it 
appropriate to pursue the issue of specification of legislative criteria on the face of the Bill and 
the lead Committee called for the Scottish Government to indicate whether the criteria currently 
specified in section 58(2) and (3) of the Housing (Scotland) Act 2001 would be substantially 
amended, and – if not – suggested that they should be incorporated on the face of the Bill. 

4. In response to these comments, more detail on the legislative criteria was placed on the 
face of the Bill.  Section 24 was amended at Stage 2 to incorporate some of the registration 
criteria in section 58 of the Housing (Scotland) Act 2001 (the 2001 Act) instead of leaving these 
to be set by Order.  Section 24 as amended also sets out a new criterion that the body must carry 
out, or intend to carry out, the purposes, objects or powers in Scotland, which is different from 
that in section 58(1)(a) of the 2001 Act. 
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5. The revised section 24 makes explicit those core objects which a body must have in order 
to be eligible for registration as a Registered Social Landlord (RSL).  It also specifies a number 
of additional purposes, objects and powers that a body may have (additional powers) in section 
24(1)(d) and 24(2A).  These core objects and additional powers are the same as the objects and 
permissible additional powers in section 58(2), (3) and (4) of the 2001 Act.   

6. As with the equivalent provision in the 2001 Act (section 58(5)), the Stage 2 amendment 
includes a power at section 24(2B)(a) to amend the additional purposes.  Where an order restricts 
or limits purposes or objects in subsection (1)(d) it has no effect in relation to a body registered 
as a social landlord when the order was made. 

Choice of Procedure 

7. The order making power in the amended section 24 is similar to the order making power 
in section 58(5) of the Housing (Scotland) Act 2001 which is subject to negative resolution 
procedure.  It is a limited power offering some flexibility to modify the additional powers in light 
of operational experience or changes in circumstances.  It is therefore considered appropriate for 
the order making power in the amended section 24 to also be subject to negative resolution 
procedure. 

PART 14 – MISCELLANEOUS 

Section 142 – Protection of unauthorised tenants 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

8. The introduced version of the Bill included a marker provision on the protection of 
“unauthorised tenants” who are at risk of losing their home following repossession action against 
their landlord.  The purpose of including the provision in this Bill was to allow the Committee to 
seek and hear full evidence on the general principles of the issue at Stage 1 and to report to the 
Parliament accordingly.   

Stage 2 amendment 

9. The entire section was removed at Stage 2 and replaced with specific provisions to 
protect unauthorised tenants.  The new provisions contain no delegated powers.  They provide 
that, after obtaining a repossession decree against a borrower who is also a landlord, a lender 
wanting to evict any assured tenant must raise further proceedings under the Housing (Scotland) 
Act 1988, giving the tenant a reasonable amount of time to find alternative accommodation.  
They also ensure consistent application of the (as yet uncommenced) Bankruptcy and Diligence 
(Scotland) Act 2007 in relation to this principle of the requirement to get a separate decree of 
eviction against any assured tenant. 
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Section 142A – Tenant protection: repossession orders 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

10. Section 142A of the Bill was included as a Stage 2 amendment.  Section 142A of the Bill 
inserts a new section 16(5A) into the Housing (Scotland) Act 2001 to adjust the effect of an 
order for repossession in court proceedings under section 14 of the 2001 Act, where the order  
includes the ground that rent lawfully due from the tenant has not been paid.  Such an order must 
specify a period for which the landlord’s right to recover possession of the house is to have 
effect.  The period is up to a maximum to be set by Ministers by order. 

Reason for taking power 

11. The power will ensure that the period specified by the court, during which a landlord may 
recover possession of a house, cannot exceed any maximum period prescribed by Ministers.  
This will mean that no landlord can use the court order to recover possession of a house outwith 
the period prescribed. It is considered appropriate for any maximum period to be prescribed by 
order, rather than on the face of the Bill, so as to allow the opportunity to consult further with 
stakeholders to ascertain the most appropriate maximum period for this purpose.  Furthermore, it 
would not be suitable to make such provision by means of primary legislation, given the possible 
need to update the maximum period in the future, in light of experience of the operation of the 
provision in practice. 

Choice of procedure 

12. The power will allow Scottish Ministers to specify the maximum period for which the 
landlord’s right to recover possession of the house under a court order can have effect.  Section 
16(5B) sets out Ministers’ consultation duties before making an order with this maximum period.  
It is considered appropriate that this power is subject to negative resolution procedure because it 
would be used to set a maximum period following consultation in order to add administrative 
detail.  There will be no impact on the policy or the provisions of the Bill such as would mean 
that a higher level of scrutiny would be necessary or appropriate.   

Section 142C(a) – Scottish Secure Tenancy: rent arrears pre-action requirement – 
confirmation to the court 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

13. Section 142C of the Bill was included as a Stage 2 amendment.  Section 142C(a) inserts a 
new section 14(2A)(b) into the Housing (Scotland) Act 2001.  This allows Ministers to prescribe 
the form for landlords to confirm to the court that the pre-action requirements have been 
complied with.   
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Reason for taking power 

14. The function of prescribing a form is essentially administrative in nature, and it is 
necessary for Scottish Ministers to be allowed flexibility to make changes to the form from time 
to time, to reflect changing requirements and in light of experience of the operation of the 
provisions in practice.  It is considered appropriate that administrative matters such as this be 
addressed through subordinate legislation, in particular given the flexibility this approach allows.   

Choice of procedure 

15. This form will be used to confirm to the court that the pre-action requirements set out in 
the Bill have been complied with.  Its use is administrative in nature and any regulations made 
under this power will have no impact on the policy or provisions of the Bill.   

16. It is therefore considered that the lower level of scrutiny afforded by negative procedure 
is appropriate. 

Section 142C(b) – SST: rent arrears pre-action requirement – power to make further 
provisions about pre-action requirements 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

17. Section 142C of the Bill was included as a Stage 2 amendment.  Section 142C(b) inserts a 
new section 14A(9) into the Housing (Scotland) Act 2001.  This allows Ministers to make 
further provision about the pre-action requirements.  

Reason for taking power 

18. It is anticipated that there will be a need to make changes to supplement the pre-action 
requirements from time to time, in order to reflect the development of best practice and to enable 
Scottish Ministers to respond to changing circumstances to help social housing tenants to remain 
in their homes and so reduce homelessness.  It will also be necessary to monitor the operation of 
these requirements and to provide for procedural steps to be followed by landlords in complying 
with the requirements.  It is considered appropriate that these matters be addressed through 
subordinate legislation, as it would not be an effective use of Parliament’s time to deal with such 
matters through primary legislation.  Nor would it be appropriate for detailed procedural steps to 
be followed by landlords to appear on the face of the primary legislation.  

Choice of procedure 

19. Orders made using this power may modify or remove any requirements to be satisfied by 
a landlord before making an application for possession of a social housing tenancy.  Such 
provisions will have an impact on the exercise by landlords of their rights to enforce possession 
of a social housing tenancy. Landlords, landlords’ representatives, tenants and tenants’ 
representatives will all have a significant interest in this. 
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20. While it is considered appropriate that these matters are addressed through subordinate 
legislation for the reasons outlined above, it is desirable that these orders are made subject to a 
higher degree of scrutiny.  It is therefore considered that the higher level of scrutiny afforded by 
affirmative procedure is appropriate.  This is consistent with the level of scrutiny for similar 
orders in relation to the pre-action requirements under the Home Owner and Debtor Protection 
(Scotland) Act 2010 (applying to debtors under standard securities for residential properties). 

PART 15 – SUPPLEMENTARY AND FINAL PROVISIONS 

Section 146(2) – Orders 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative or negative resolution of the Scottish Parliament or 

no procedure  

Provision 

21. Section 146(2) of the Bill confers on Scottish Ministers a power when making orders to 
make such supplemental, incidental, consequential, transitional, transitory or saving provision as 
they consider appropriate. 

Stage 2 amendment 

22. In response to the concerns of the Subordinate Legislation Committee at Stage 1 about 
the powers being used in commencement orders (for which there is no procedure), section 146(2) 
was amended at Stage 2 to limit the power so that supplementary, incidental and consequential 
provisions could not be included in commencement orders.   

Choice of procedure 

23. The result is that any supplementary, incidental and consequential provisions could not be 
made as part of a commencement order with no Parliamentary procedure.  Any such provisions 
relating to commencement would require to be made using the powers in section 148, with the 
procedure being either negative or affirmative and determined in accordance with section 146(3) 
and (4)(b).  This ensures a level of Parliamentary scrutiny applies to the more significant 
ancillary powers.  The Government believes this strikes the appropriate balance for this Bill.   
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